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suspended for a reasonable time so that 
the party or participant may obtain 
another representative. 

(c) Substitution of Presiding Officer. In 
the event of the substitution of a new 
Presiding Officer for the one originally 
designated, any motion predicated 
upon such substitution shall be made 
within five (5) days. 

(d) Interference. In the performance of 
adjudicative functions, a Presiding Of-
ficer shall not be responsible to or sub-
ject to the supervision or direction of 
any Commissioner or of any officer, 
employee, or agent engaged in the per-
formance of investigative or pros-
ecuting functions for the Commission. 
All directions by the Commission to a 
Presiding Officer concerning any adju-
dicative proceedings shall appear on 
and be made a part of the record. 

(e) Disqualification of Presiding Officer. 
(1) When a Presiding Officer considers 
himself/herself disqualified to preside 
in any adjudicative proceedings, he/she 
shall withdraw by notice on the record 
and shall notify the Chief Administra-
tive Law Judge and the Secretary of 
such withdrawal. 

(2) Whenever, for good and reasonable 
cause, any party considers the Pre-
siding Officer to be disqualified to pre-
side, or to continue to preside, in any 
adjudicative proceedings, that party 
may file with the Secretary a motion 
to disqualify and remove, supported by 
affidavit(s) setting forth the alleged 
grounds for disqualification. A copy of 
the motion and supporting affidavit(s) 
shall be served by the Secretary on the 
Presiding Officer whose removal is 
sought. The Presiding Officer shall 
have ten (10) days to respond in writing 
to such motion. However, the motion 
shall not stay the proceedings unless 
otherwise ordered by the Presiding Of-
ficer or the Commission. If the Pre-
siding Officer does not disqualify him-
self/herself, the Commission shall de-
termine the validity of the grounds al-
leged, either directly or on the report 
of another Presiding Officer appointed 
to conduct a hearing for that purpose 
and, in the event of disqualification, 
shall take appropriate action by as-
signing another Presiding Officer or re-
questing loan of another Administra-
tive Law Judge through the U.S. Office 
of Personnel Management.

§ 1025.43 Evidence. 
(a) Applicability of Federal Rules of 

Evidence. Unless otherwise provided by 
statute or these rules, the Federal 
Rules of Evidence shall apply to all 
proceedings held pursuant to these 
Rules. However, the Federal Rules of 
Evidence may be relaxed by the Pre-
siding Officer if the ends of justice will 
be better served by so doing. 

(b) Burden of proof. (1) Complaint 
counsel shall have the burden of sus-
taining the allegations of any com-
plaint. 

(2) Any party who is the proponent of 
a legal or factual proposition shall 
have the burden of sustaining that 
proposition. 

(c) Admissibility. All relevant and reli-
able evidence is admissible, but may be 
excluded by the Presiding Officer if its 
probative value is substantially out-
weighed by unfair prejudice or confu-
sion of the issues, or by considerations 
of undue delay, waste of time, immate-
riality, or needless presentation of cu-
mulative evidence. 

(d) Official notice—(1) Definition. Offi-
cial notice means use by the Presiding 
Officer or the Commission of facts not 
appearing on the record and legal con-
clusions drawn from those facts. An of-
ficially noticed fact or legal conclusion 
must be one not subject to reasonable 
dispute in that it is either: 

(i) Generally known within the juris-
diction of the Commission or 

(ii) Capable of accurate and ready de-
termination by resort to sources whose 
accuracy cannot reasonably be ques-
tioned. 

(2) Method of taking official notice. The 
Presiding Officer and/or the Commis-
sion may at any time take official no-
tice upon motion of any party or upon 
its own initiative. The record shall re-
flect the facts and conclusions which 
have been officially noticed. 

(e) [Reserved] 
(f) Offer of proof. When an objection 

to proffered testimony or documentary 
evidence is sustained, the sponsoring 
party may make a specific offer, either 
in writing or orally, of what the party 
expects to prove by the testimony or 
the document. When an offer of proof is 
made, any other party may make a 
specific offer, either in writing or oral-
ly, of what the party expects to present
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to rebut or contradict the offer of 
proof. Written offers of proof or of re-
buttal, adequately marked for identi-
fication, shall accompany the record 
and be available for consideration by 
any reviewing authority.

§ 1025.44 Expert witnesses. 
(a) Definition. An expert witness is 

one who, by reason of education, train-
ing, experience, or profession, has pecu-
liar knowledge concerning the subject 
matter to which his/her testimony re-
lates and from which he/she may draw 
inferences based upon hypothetically 
stated facts or offer opinions from facts 
involving scientific or technical knowl-
edge. 

(b) Method of presenting testimony of 
expert witness. Except as may otherwise 
be ordered by the Presiding Officer, the 
direct testimony of an expert witness 
shall be in writing and shall be filed on 
the record and exchanged between the 
parties no later than ten (10) days pre-
ceding the commencement of the hear-
ing. The written testimony of an ex-
pert witness shall be incorporated into 
the record and shall constitute the di-
rect testimony of that witness. Upon a 
showing of good cause, the party spon-
soring the expert witness may be per-
mitted to amplify the written direct 
testimony during the hearing. 

(c) Cross-examination and redirect ex-
amination of expert witness. Cross-exam-
ination, redirect examination, and re-
cross-examination of an expert witness 
shall proceed in due course based upon 
the written testimony and any ampli-
fying oral testimony. 

(d) Failure to file or exchange written 
testimony. Failure to file or exchange 
written testimony of expert witnesses 
as provided in this section shall deprive 
the sponsoring party of the use of the 
expert witness and of the conclusions 
which that witness would have pre-
sented, unless the opposing parties con-
sent or the Presiding Officer otherwise 
orders in unusual circumstances.

§ 1025.45 In camera materials. 
(a) Definition. In camera materials are 

documents, testimony, or other data 
which by order of the Presiding Officer 
or the Commission are kept confiden-
tial and excluded from the public 
record. 

(b) In camera treatment of documents 
and testimony. The Presiding Officer or 
the Commission shall have authority, 
when good cause is found on the record, 
to order documents or testimony of-
fered in evidence, whether admitted or 
rejected, to be received and preserve in 
camera. The order shall specify the 
length of time for in camera treatment 
and shall include: 

(1) A description of the documents or 
testimony; 

(2) The reasons for granting in camera 
treatment for the specified length of 
time; and 

(3) The terms and conditions imposed 
by the Presiding Official, if any, lim-
iting access to or use of the in camera 
material. 

(c) Access and disclosure to parties. (1) 
Commissioners and their staffs, Pre-
siding Officers and their staffs, and 
Commission staff members concerned 
with judicial review shall have com-
plete access to in camera materials. 
Any party to the proceedings may seek 
access only in accordance with para-
graph (c)(2) of this section. 

(2) Any party desiring access to, or 
disclosure of, in camera materials for 
the preparation and presentation of 
that party’s case shall make a motion 
which sets forth its justification. The 
Presiding Officer or the Commission 
may grant such motion for good cause 
shown and shall enter a protective 
order prohibiting unnecessary disclo-
sure and requiring any other necessary 
safeguards. The Presiding Officer or 
the Commission may examine the in 
camera materials and excise any por-
tions prior to disclosure of the mate-
rials to the moving party. 

(d) Segregation of in camera materials. 
In camera materials shall be segregated 
from the public record and protected 
from public view. 

(e) Public release of in camera mate-
rials. In camera materials constitute a 
part of the confidential records of the 
Commission and shall not be released 
to the public until the expiration of in 
camera treatment. 

(f) Reference to in camera materials. In 
the submission of proposed findings, 
conclusions, briefs, or other docu-
ments, all parties shall refrain from 
disclosing specific details of in camera 
materials. However, such refraining
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